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Plaintiffs Liggett Goup, Inc. ("Liggett") and Brooke G oup
Hol ding, Inc. ("Brooke") have filed this civil action agai nst
Affiliated FM I nsurance Conpany and thirty-two ot her insurance
conpani es' to determine Plaintiffs’ rights and Defendants'
obligations under nore than one-hundred liability insurance
policies sold to the plaintiffs (and/or their parent conpanies)
by the thirty-three defendants from 1970 until 1998. Plaintiffs
seek both defense and indemification coverage for underlying
clainms that have arisen in connection wth nore than one-thousand
t obacco health-related lawsuits filed against Plaintiffs
t hroughout the United States.

From 1970 to 1974, Liggett was a Del aware corporation
operating numerous busi nesses throughout the country with its
headquarters in New York. Liggett then noved its headquarters to
Durham North Carolina in 1974, where it remained until 1979 when

t he headquarters was noved to Montval e, New Jersey. 1In 1983,

1

The defendants are: Affiliated FM I nsurance Conpany,
Ace Property and Casualty Insurance Conpany, A.l.U. Insurance
Conpany, Birm ngham Fire Insurance Conpany of Pennsylvani a,
Commer ci al Union | nsurance Conpany, Continental Casualty Conpany,
Conti nental |nsurance Conpany, Federal Insurance Conpany, First
State Insurance Conpany, Hartford Accident and I ndemity Conpany,
Hartford Casualty I nsurance Conpany, Hartford Insurance Conpany
of the Mdwest, Hone Indemity Conpany, The Home | nsurance
Conpany, International Insurance Conpany, Lexington |nsurance
Conpany, National Union Fire Insurance Conpany of Pittsburgh, PA,
New Engl and | nsurance, Northbrook Excess and Surplus |nsurance
Conmpany, O d Republic Insurance Conpany, Pacific |Insurance
Conpany, Ltd., Reliance Insurance Conpany of Illinois, Royal

| ndemmi ty Conpany, Royal |nsurance Conpany of Anerica, Seaboard
Surety I nsurance Conpany, St. Paul Mercury Insurance Conpany,
Transconti nental Insurance Conpany, Transportation |nsurance
Conmpany, Travel ers Casualty and Surety Conpany, Twin City Fire

| nsurance Conpany, Vigilant |Insurance Conpany, Westport |nsurance
Conpany, and Zurich I nsurance Conpany.
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Li ggett was acquired by G andMet USA, Inc. ("Liggett/GandMet"),
anot her corporate congl onerate headquartered in New York, and in
1986, Liggett/ G andMet sold the Liggett tobacco business to a
conpany controlled by Bennett S. LeBow, which |ater becane Brooke
Goup Holding Inc. Brooke, a Del aware corporation, maintained
its principal place of business in New York until 1992. From
1992 to the present, Brooke's headquarters have been |ocated in
Mam , Florida. Liggett's headquarters have been | ocated in
Durham North Carolina since the 1986 sale of its tobacco

busi ness. Al though Liggett's headquarters has noved as not ed,
all of its tobacco manufacturing has been based in Durham North
Carolina throughout the policy periods.

Def endants are thirty-three insurance conpani es that sold
Plaintiffs (or their parent conpanies) liability insurance for
twenty-ei ght years, from 1970 until 1998. Defendants' principa
pl aces of business are located in at |east nine different
states.’ They deny coverage in this case on various grounds
including late notice, expected or intended harm known |oss, and

the ternms of specific exclusions within the policies.

: Def endant s’ princi pal places of business include
California (for Defendant Harbor), Connecticut (for Defendants
Hartford Accident, Hartford Casualty, Hartford M dwest, Pacific,
Twin Cties and Westport), Hawaii (for Defendant Pacific),
II'linois (for Defendants Northbrook, Royal |nsurance Conpany of
America, Transcontinental and Transportation), Massachusetts (for
Def endants Conmercial Union, First State, Lexington and New
Engl and), New Jersey (for Defendants Federal and Vigilant), New
York (for Defendants AU, Birm ngham Fire, Honme, National Union
and Seaboard), North Carolina (for Defendant Royal |ndemity),
Pennsyl vani a (for Defendant O d Republic), and Rhode Island (for
Def endant Affiliated FM .
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|. THE | SSUE

The present issue before the Court is the choice of the
governi ng substantive law to be applied in this case. Plaintiffs
assert that universal principles of insurance |aw should apply to
the duty to defend issues, and further advocate that the
determ nation regarding choice of law for the duty to i ndemify
is not yet ripe for adjudication. Alternatively, Plaintiffs
argue that North Carolina | aw shoul d apply because Plaintiffs’
operations in North Carolina are the conmon thread anong
insureds, insurers and policies during the magjority of the
rel evant tinme period. Defendants answer that a decision on
choi ce of |aw should be made now and that New York contacts
predom nate over any other state's contacts for the majority of
the tinme and transactions between the parties. For the reasons
which follow, the Court concludes that this issue is ripe for
adj udi cation and that the substantive |aw of North Carolina wll
be applied in this case.

1. DI SCUSSI ON
A.  The Need for a d obal Choice of Law

Del awar e has adopted the Restatenment's "nost significant
relationship test" for determning which state’s law to apply.’
Choi ce of |aw questions involving insurance coverage disputes are

resol ved by an analysis of the contacts set forth in Restatenent

: Hoechst Cel anese Corp. v. National Union Fire Ins. Co.,
Del . Super., C. A 89C SE-35, Gebelein, J. (Mar. 28, 1994), Mem
Op. at 10.
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(Second) Conflict of Laws Section 188 and Section 193.° These
contacts must also be evaluated in light of the rel ated
principles of Section 6.°

At the outset, the Court recognizes that the Restatenent
(Second) contenplates first an issue-by-issue approach to

determ ni ng choice of law.°®

However, in conplex cases, such as
this, involving |arge nunbers of insurers and policies with
contacts in various states, the Court cannot ignore the practical
consequence of "nonunental, very expensive, tinme-consum ng

n’7

di scovery and | egal research"”’ facing the litigants. Indeed, the
parties agree that in the interests of econony, ease of
application, and uniformty of result, the Court should require
the application of one state's |law, but only disagree as to

whet her North Carolina or New York | aw should apply. Choice of
law is a threshold issue in conplex litigation. The Case
Managenent Order contenplates a decision on choice of law at this
stage after discovery and briefing on that issue. Because that

di scovery and briefing is conplete, the choice of lawis ripe for

determ nati on now.

N Id. at 10, 11.
° Id.

° See, e.qg., Restatenent (Second) Conflict of Laws 8§ 188
(1971) (stating that "[t]he rights and duties of the parties with
respect to an issue in contract are determned by the | ocal |aw
of the state which, with respect to that issue, has the nost
significant relationship to the transaction and the parties")
(enmphasi s added).

! Sequa Corp. v. Aetna Cas. & Sur. Co., Del. Super., C A
No. 89C-AP-1, Herlihy, J. (July 13, 1995), Mem Op. at 14.
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B. The Significance of Nationw de Product Liability Risks
Section 193, titled "Contracts of Fire, Surety or Casualty
| nsurance, " specifically addresses choice of law in insurance
coverage di sputes. Restatenent (Second) Section 193 states that
the Court should apply the "local |aw of the state which the
parti es understood was to be the principal |ocation of the
insured risk during the termof the policy" unless another state
has a nore significant rel ationship under the principles stated
in Section 6. The potentially "insured risks" in this case are
t he tobacco-related injuries in the underlying clains, which span
49 states and the District of Colunbia. Because nationw de
product liability clains are involved, there is no principal
| ocation of these risks in this case. Restatenent (Second)
Section 193 conmment (b) recognizes that this section assunes |ess
signi ficance "where the policy covers a group of risks that are
scattered throughout two or nore states.”™ That is exactly the
situation here. Consequently, this Court will followthe
principles enunerated in Section 188 in the |light of the related
principles of Section 6 to determ ne which state’s |law to apply.
C. Section 188 Conflict of Laws Principles
Section 188 provides, in pertinent part, that:
In the absence of an effective choice of |aw by
the parties, the contacts to be taken into account
. include (a) the place of contracting; (b)

t he pl ace of negotiation of the contract; (c) the

pl ace of performance; (d) the |ocation of the

subject matter of the contract; and (e) the

domcile, residence, nationality, place of

I ncorporation and place of business of the
parties.
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The Court may not sinply tally the contacts between
jurisdictions but nust evaluate the contacts according to their
relative inportance with respect to the particular issue and the
principles listed in Section 6.°

1. The Domcile, Residence, Nationality, Place of
| ncorporation and Pl ace of Business of the Parties

This Court has held that the nost significant factor for
conflict of laws analysis in a conplex insurance case with
mul tiple insurers and nultiple risks is the principal place of
busi ness of the insured because it is "the situs which Iink][s]

9

all the parties together."” This Court has reasoned that

"[ k] nowi ng the potential for clainms in any nunber of states,
common sense woul d dictate that the parties would consider the
insured' s principle [sic] headquarters as the one jurisdiction

that ties all potential parties together."™ Indeed, where, as

8

There are seven principles to be considered under
Rest at enent (Second) of Conflict of Laws 8 6 (1971):
(a) the needs of the interstate and international systens,
(b) the relevant policies of the forum
(c) the relevant policies of other interested states and
the relative interests of those states in determ nation
of the particul ar issue,
(d) the protection of justified expectations,
(e) the basic policies underlying the particular field of

| aw,

(f) certainty, predictability, and uniformty of result,
and

(g) ease in the determ nation and application of the law to
be appli ed.

° Monsanto Co. v. Aetna Cas. & Sur. Co., Del. Super.
C. A. No. 88C JA-118, Poppiti, J. (Cct. 29, 1991), Oder at 9; See
al so Hoechst Cel anese at 15.

10 E.l. du Pont de Nenpburs & Co. v. Adniral Ins. Co., Del.
Super., C A No. 89C AU-99, Poppiti, J. (Cct. 22, 1991), Oder at
19 (citing CPC International, Inc. v. Northbrook Excess & Surplus
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here, the insurer defendants are | ocated anong many different
states, the insured’ s principal place of business naturally
assunmes a greater significance in the Court's conflict of |aws
anal ysi s.

The insurance coverage in issue here spans twenty-eight
years. Liggett's corporate offices have been located in North
Carolina for approximately nineteen of the twenty-eight years.
Liggett's corporate offices were in New York from 1970 to 1974
and in New Jersey from 1979 until 1986, but apart fromthese two
short tine periods, Liggett's corporate offices have been | ocated
in Durham North Carolina. ™

Def endants contend that North Carolina is not a significant
contact because Liggett had its principal place of business in
two other states during the policy periods at issue and Liggett's
corporate parents were also located in other states when they
secured their insurance policies. However, the Defendants'
argunent focuses on only eleven of the twenty-eight years of
policies at issue and only a handful of the nore than one-hundred
policies that cover Liggett as a subsidiary. This Court has

concl uded that where an insured' s place of business has been

Ins. Co., D. RIl., 739 F. Supp. 710, 715 (1990)).
H Def endants have referred the Court to a Liggett

affidavit filed in a New Jersey case describing "three co-equal
conpany headquarters in New Jersey, Texas and North Carolina" for
its "sales and marketing operations, the backbone of its discount
cigarette business" since 1997. G ven the choices here between
North Carolina and New York, Liggett's "co-equal headquarters" in
Texas and New Jersey for these operations during one year of the
policy periods does not dimnish the overall significance of the
North Carolina contacts.
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| ocated in a single state for nearly the entire duration of the
rel evant policy periods, that state is the principal place of

2

busi ness for choice of |law analysis.” Al though sone policies
have only limted or no contacts with North Carolina, the
uni fying contact anong the parties and policies wth Liggett's
headquarters in North Carolina weighs heavily in the Court's
anal ysi s.

Def endants further argue that applying North Carolina | aw
woul d gi ve dispositive effect in choosing the governing law to
Li ggett's post-policy nove of its headquarters to North Carolina.
They contend this thwarts the reasonabl e expectations of the
parties that issued policies while Liggett was in New York and
New Jersey. Again, Defendants focus on eleven years while the
Court nust bal ance contacts spanning the entire twenty-eight year
period at issue. This Court is not faced with a situation where
an insured noved its principal place of business after spending
the majority of its tinme in another state and now seeks to have
its new | ocation provide the governing law for all of its
policies. Rather, Liggett's current principal place of business
has been located in North Carolina for the majority of the policy
peri ods. Liggett's tobacco manufacturing operations and

mar keting functions that are alleged to have created the insured

' Hoechst at 15 (stating that "New Jersey has only been
HCC s princi pal place of business since February of 1987, during
only two years of the policy periods relevant to this litigation.
In contrast, New York is the state in which HCC was
headquartered and had its principal place of business from 1978
t hrough 1987, nearly the entire duration of the rel evant policy
periods").
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ri sks have been | ocated exclusively in North Carolina fromthe
begi nning of the period at issue until at least 1997. | find
that North Carolina is the situs which links all of the parties
t oget her.

2. The Place of Contracting
Under Section 188(2)(a), the Court nust consider the
i nportance of the place of contracting with regard to the
i nsurance coverage dispute. The place of contracting is the
pl ace where the | ast act occurred that was necessary to give the

3

contract binding effect.” While Delaware courts have not defined
the final act necessary to forma binding i nsurance contract

here, other courts have defined it as "the approval of an

i nsurance application, the signing and deposit of the insurance
policy in the mail, the receipt of the prem umby the insurer,
and the countersignature by the insurer's agent.""

Def endants argue that New York is the place of contracting
because delivery of the policies took place in New York when the
policies were delivered to Liggett/GandMet's New York brokers,
nanely Frank B. Hall and the JLS G oup. Furthernore, Defendants
point out that the policies issued to Liggett/ G andMet,
Intercontinental Hotels, and the LeBow entities were prepared and

signed by underwiters based in New YorKk.

' Rest at ement (Second) of Conflict of Laws § 188 cnt. e
(1971).

" North American Philips Corp. v. Aetna Cas. & Sur. Co.,
Del. Super., C. A No. 88C JA-155, Bifferato, J. (Sept. 2, 1994),
Mem Op. at 4 (citing Applenman, |Insurance Law and Practice § 7080
(1981)).
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This Court has recogni zed that the place of contracting is a
relatively insignificant contact and "will have little
significance, if any, when it is purely fortuitous and bears no

n 15

relation to the parties and the contract. Thi s case invol ves
nore than one-hundred contracts between Liggett and its corporate
parents and their insurers. It is difficult to determ ne the

| ast act that made each contract binding and where that act
occurred. Defendants have identified at |east eight different
states where at |east sone contract negotiations took place.

G ven the circunstances of this case, | amnot persuaded that New
York's contact is of greater significance sinply because the
policies were delivered to Liggett's New York brokers. Any
approval of the insurance contracts by Liggett would have had to
have been authorized in North Carolina,™ where Liggett's

| nsurance and Ri sk Managenent Departnent has resided for the
majority of the twenty-eight year period at issue. Because
negoti ati ons have occurred in a variety of states and the fi nal
acts necessary to formeach binding contract are not readily
ascertai nable, the place of contracting is not a significant

cont act .

3. The Place of Negotiation of the Contract

“ E.l. du Pont at 14 (citing Restatenment (Second) of
Conflict of Laws § 188 cnt. e (1971).

16

See, e.g., E. 1. du Pont at 9 (stating that "[d]espite
the fact that du Pont may have utilized the services of various
brokers, these brokers had no authority to enter into binding
contracts w thout prior express or specific approval from du
Pont. In contrast, the responsibilities of the defendant
insurers were divided anbng nunmerous states").
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Under Restatenent (Second) Section 188(2)(b), the Court nust
determ ne and wei gh the significance of the place of negotiation
of the contract. Restatenent (Second) Comrent (e) states that
"where the parties negotiate and agree on the terns of their
contract is a significant contact [as] such a state has an
obvious interest in the conduct of the negotiations and in the
agreenment reached.""

Def endants argue that this factor favors New York | aw
because Liggett used New York brokers during the early 1970s and
from 1981 to 1988. From 1981 to 1986, Liggett's insurance
broker, Frank B. Hall, conducted negotiations with insurers on
behal f of Liggett in New York. From 1986 to 1988, Liggett used
brokers from JLS Group, who like Frank B. Hall, negotiated policy
terns and conditions on behalf of Liggett in New York.

Simlarly, the policies issued to Intercontinental Hotels and the
LeBow entities were negotiated in New York by Frank B. Hall

Li ggett's use of New York brokers, however, is of little
significance and i s outwei ghed by the | ocation of Liggett's
| nsurance and Ri sk Managenent Departnent for several reasons.
First, whatever weight should be accorded to the |ocation of
Liggett's New York brokers is counter-bal anced by the fact that
Li ggett al so had brokers in North Carolina from 1975 to 1981 and
from 1988 to 1998 — sixteen of the twenty-eight years at issue.

Additionally, this Court has held that the use of brokers as

Y Rest at ement (Second) of Conflict of Laws § 188 cnt. e
(1971).
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intermediaries "significantly di mnishes the inportance of the

n 18

| ocati on of the brokers. | ndeed, it appears that the function
of Frank B. Hall and JLS Goup was limted to working out details
with insurers based on specifications given by Liggett's

| nsurance and Ri sk Managenent Departnent. It was Liggett's

| nsurance and Ri sk Managenent Departnent that planned the
substance of the policies and that Departnent has been |ocated in
North Carolina for twenty-three of the twenty-eight years in
issue. Prior decisions of this Court have recogni zed that the
rol es of brokers, which lack "authority to enter into binding
contracts w thout prior express or specific approval from|[the
insured],"” "pale in conparison and significance to . . . [the
role of the insured], who woul d necessarily have been actively
involved in the negotiation and planning of all contracts to
which it was a party."*

Overall, the place of negotiation plays a relatively |ess

significant role in the Court's analysis in this case. |In E.|I

Du Pont v. Admiral Ins. Co., this Court recognized that "the

pl ace of negotiation is not as inportant when no one single place

n 20

of negotiation and agreenent exists. | ndeed, dependi ng on

whi ch insurer Liggett was negotiating with, negotiations took

18

Monsanto at 7 (citing CPC International v. Northbrook
Excess & Surplus Ins. Co., D. RI., 739 F. Supp. 710, 712
(1990)) .

L E.l. du Pont at 9.

20 E.l. du Pont at 15; See also North Anmerican Philips
Corp. v. Aetna Cas. & Sur. Co., Del. Super., C. A No. 88C JA-155,
Bifferato, J. (Sept. 2, 1994), Mem Op. at 5.
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place in a variety of states, including North Carolina, New York,
Massachusetts, New Jersey, Connecticut, Georgia, California, and
II'linois. Nonetheless, to the extent the place of negotiation is
a significant contact where negotiations take place in several
states, the largely singular place of the insured s Insurance and
Ri sk Managenent Departnent is the nore significant contact.

4. The Pl ace of Performance
The place of performance is also a contact to be considered
under the Restatenent as "[t]he state where performance is to
occur under a contract has an obvious interest in the nature of

n 21

t he performance and in the party who is to perform The pl ace
of performance has been defined as the state fromwhich the

i nsured nmakes its prem um paynents and the state fromwhich the
insurer mailed prem uminvoices or paid clains.”

Def endants argue that the contacts with regard to the pl ace
of performance favor New York |[aw. Defendants note that in the
early 1970s one of Liggett's insurers, the Honme |nsurance
Conmpany, sent its premuminvoice to Liggett's New York office,
and during the period from Septenber 1981 to Cctober 1988, the
insurers sent their bills to the New York brokers, who then paid
the prem uns on behalf of Liggett. Liggett also gave notice of
clainms through its New York brokers during this tinme period, and

whil e Liggett’s headquarters were in New Jersey, Liggett did not

mai | the payments directly to the insurers, but instead sent them

o | d.

2 North Anmerican Philips at 2.
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to brokers in New YorKk.

Def endant s have focused on only a portion of the policies
and the tine period at issue. Even so, Liggett's use of New York
brokers is not the decisive factor in determning the place of
performance. The New York brokers acted only as internediaries
in the paynment process; they received paynent from Liggett and
then passed it on to the insurers. The brokers are not parties
to the contracts or this action. They served as a conduit in the
payment process.

Even if the location of Liggett’'s brokers is the place of
performance, their location would still favor North Carolina | aw
in this case. Liggett's insurance brokers were located in North
Carolina for eighteen of the twenty-eight years at issue, as
conpared with the seven-year period the brokers were in New YorKk.

Furthernore, Liggett's Accounts Payabl e Departnent made prem um
paynents al nost exclusively from North Carolina. Defendants, in
contrast, were |located and perfornmed their duties in several
states. Thus, under this analysis, the place of performance
favors North Carolina.”

5. The Location of the Subject Matter of the Contract

Lastly, the subject matter of the contract is a factor to be

considered as "[t]he state where the thing or risk is |ocated

z See North American Philips at 6 (stating that "[s]ince
NAPC was | ocated in New York and was perform ng there and
Def endants were | ocated in several states and were performng
there, [it] [sic] is apparent that the majority of performance
occurred in New York").
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will have a natural interest in the transactions affecting it."*
This Court has held in environnental insurance coverage cases
that the |l ocation of the subject matter is the |ocation of the

sites where the environmental damage or injury occurred.” In
this case, there is no particular |ocation of the subject matter
because the lawsuits filed in 49 states and the District of
Colunmbi a allege injury to individuals that occurred throughout
the country. | conclude that this factor sheds no neani ngful
[ight on the choice of law to be made in this case.
D. Section 6 Choice of Law Principles

The application of North Carolina lawin this case is
consistent wwth the conflict of laws principles in Restatenent
(Second) Section 6. Wiile the Section 6 principles underlie all
of the principles discussed above and "vary sonewhat in
importance fromfield to field and fromissue to issue,"* the
Court finds the principles in Sections 6(c) and 6(d) worth
di scussi ng separately.

1. The Relative Interests and Policies
of the Conpeting States

Under Restatenent Section 6(c), the Court nust consider "the
rel evant policies of other interested states and the relative

interests of those states in the determ nation of the particular

24

(1971).

Rest atenent (Second) of Conflict of Laws § 188 cnt. e

2 North Anmerican Philips at 3.

26

Sequa Corp. v. Aetna Cas. & Sur. Co., Del. Super., CA
89C-AP-1, Herlihy, J. (May 21, 1992), Mem Op. at 8.
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issue." Comment (f) states that "it is fitting that the state
whose interests are nost deeply affected should have its | ocal
| aw applied.”™ North Carolina is an interested state because it
is the chief location of Liggett's tobacco operations and
Li ggett's principal place of business. Thus, North Carolina has
a legitimte interest in governing the rights of its donestic
busi nesses to insurance coverage. New York is also an interested
state as it is where the parties entered into a nunber of
contractual relationships and the hone of at |east five of the
i nsurer defendants. Accordingly, New York has an interest in
applying its law to govern the conduct of parties within its
borders and the obligations of its insurers to defend or
i ndemi fy cl ai ns.

Utimately, however, the Court finds that the relative
interests of New York and North Carolina are not in conflict as
both states share the same general policy interests in pronoting
i nsurance coverage and resol ving anbiguities in favor of
pol i cyhol ders. Thus, even though interpretation of policy
| anguage may differ anong states, this Court finds that any
potential conflict is inconsequential because the states share
the same general policy regarding insurance coverage disputes.”

2. The Protection of Justified Expectations

It is inportant to contracting parties that the uncertainty

Z North American Philips at 11 (concluding that the
relative interests of states are not in conflict when they share
the sane policy in pronoting insurance coverage and resol ving
anbiguities in favor of policyhol ders).
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associated with entering into comrercial transactions be reduced
by applying the state's law that the parties anticipated would
apply.” Notwi thstanding this principle, parties to insurance
contracts often do not include a choice of |aw provision. Mbst
" Conpr ehensi ve CGeneral Liability" insurance policies contain
simlar, standard-forminsurance policy |anguage. In theory, at
| east, a standard-forminsurance contract should be interpreted
the same in every jurisdiction.® Mre likely, however, the
insurers sinply chose not to insert a choice of law provision in

their contracts. As this Court stated in National Union v.

Rhone- Poul enc:

One reason, perhaps, that they choose not to do so
is that certainty with regard to the application
of a jurisdiction’s | aw does not nmean that the | aw
itself remains static. 1In this case, for

i nstance, nmuch in the | aw has changed in the 20
year interval since many of the policies at issue
were entered (including Delaware’s rejection of
the lex loci contractus). The insurers may
bel i eve that given the volatility in the law their
interests are better served by the lack of a

choi ce of |aw provision, which allows themto
argue the application of the | aw of that
jurisdiction nost favorable to themat the tinme of
suit. Watever the reason, however, it ill
behooves sophisticated contracting parties |ike
the insurers, who fail to enter a choice of |aw
provision in a contract, to argue that they are
suffering fromuncertainty or that the choice of a
particular jurisdiction' s | aw does not comnport

# Rest at ement (Second) of Conflict of Laws § 6 cnt. f
(1971).

2 See, e.qg., Keene Corp. v. Insurance Co. of NN. Am, D.C
Cr., 667 F.2d 1034, 1041 n.10 (1981) (holding that there was no
choi ce of |aw question because the insurance policies were
standard-form policies and general principles of insurance |aw
are the sane in virtually every state).
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with their expectations upon contracting. ™
In any event, the location of Liggett's headquarters,
t obacco operations, and marketing operati ons were known or should
have been known to the parties at the tinme of contracting. G ven
t he nati onwi de scope of the potential tobacco health-rel ated
clainms, the parties should have expected that North Carolina
woul d be an inportant |ocation for choice of |aw analysis for
these clains. Thus, in the absence of a choice of |aw provision,
t he application of North Carolina | aw serves to protect that
justified expectation.
E. The Reliance Policies' Service of Suit Provisions
Def endants argue that the "Service of Suit" provisions
contained in Liggett's policies with Reliance |Insurance Conpany
of Illinois ("Reliance") mandate application of New York |aw.
Li ggett agreed to service of suit provisions in two of its
policies (1994-1996) from Reliance. The provisions state the
f ol | owi ng:
Service of Suit: It is agreed that in the event
of the failure of the Conmpany to pay any anount
claimed to be due hereunder, the Conpany, and
Insured, will submt to the jurisdiction of State
of New York, and will conmply wth all the
requi renents necessary to give such Court
jurisdiction. Al matters arising hereunder shal

be determ ned in accordance with the | aw and
practice of State of New York.

Further, pursuant to any statute of any state,
territory or district of the United States which
makes provision therefore, the Conpany hereby
desi gnates the Superintendent, Conmm ssioner, or
Director of Insurance or other officer specified

% Nati onal Union at 12-13.
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for that purpose in the statute or his successor
or successors in office, as its true and | awf ul
attorney upon whom may be served any | awf ul
process in any action, suit or proceeding
Instituted by or on behalf of the Insured, or any
beneficiary hereunder arising out of this Policy.

This Court has held that service of suit clauses do not
constitute choice of |aw provisions because they have been
interpreted to demand application of the forums whole law.* The
whol e |l aw of a state includes its choice of |aw rules, which when
applied my direct the court to apply a different state's
substantive law. ® This Court has explained that "if the drafters
of the clause had intended the |ocal |aw of the forum chosen by
the insured to apply . . . they would have included the terns
“local law or “substantive law in the service of suit clause."®

Consi stent with the precedent of this Court,* | amsatisfied
that the service of suit provisions in the Reliance policies
refer to the whole |aw of New York, not solely its substantive
| aw. The phrase "the |aw and practice of [the] State of New
York" is a broad declaration that by its plain | anguage
enconpasses the whole | aw of New York, including choice of |aw

rules. Accordingly, the Court will consider the choice of |aw

s Hoescht at 4.
%2 ld. at 4.
33 ld. at 4.

* See Hoechst at 4; North Anerican Philips at 1;_Monsanto
Co. v. Aetna Cas. & Sur. Co., Del. Super., C A No. 88C JA-118,
Poppiti, J. (Jan. 19, 1990), Order at 9; Sequa Corp. v. Aetna
Cas. & Sur. Co., Del. Super., C.A No. 89CAP-1, Herlihy, J. (Muy
21, 1992); Chesapeake Utilities Corp. v. Anerican Honme Assurance
Co., D. Del., 704 F. Supp. 551 (1989).
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rul es of New York for guidance on which state's |aw should apply
to the Reliance policies.

New York uses a "center of gravity" or "grouping of
contacts" approach to anal yze choice of |aw questions in contract
cases.® The purpose of this approach is "to establish which
state has the nost significant relationship to the transaction
and the parties."* Thus, New York has effectively adopted the
Restatenent's "nost significant relationship test" for
determ ning which state's law to apply. Indeed, New York courts
cite to the Restatenent (Second) of Conflict of Laws and anal yze
the sane contacts as suggested by Restatenent Sections 188 and 6
in contract cases.® Thus, the Reliance policies require the sane
anal ysis which the Court has already done. That analysis favors
the I aw of North Carolina because that state has the “nost
significant relationship” to the parties and policies at issue in
this case for the reasons | have al ready stated.

1. CONCLUSI ON

The interests of econony, ease of application, and
uniformty of result favor a global choice of law in this case at
this time. North Carolina has the "nost significant
rel ati onship”" to the transactions and the parties at issue in

this case. The Court therefore concludes that the rights and

35

Zurich Ins. Co. v. Shearson Lehman Hutton, Inc., NY.
Ct. App., 642 N E. 2d 1065, 1068 (1994).

% | d.

37 1d.
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duties of the parties with respect to the policies at issue in
this case shall be determ ned by the law of North Carolina.

IT 1S SO ORDERED

[s/ Henry duPont Ridgely
Presi dent Judge

cmh
oc: Prothonotary (New Castl e)
xc: Distribution by CLAD
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